
February 19, 2024  
 
To: Worcester Zoning Board of Appeals 
 
via E-Mail Delivery  
 
RE: 98 Whitmarsh Avenue Zoning Enforcement Appeal of Lodging House Citation 
  
The following information is being provided at the request of the Zoning Board to further 
clarify the existing conditions at 98 Whitmarsh and to illuminate the underlying factors that 
the Board should consider in their determination of the question at hand:  
 
Are the current occupants of 98 Whitmarsh residing in the house as guests in a lodging 
house?   The answer is NO, the current occupants are ordinary residential tenants and 
98 Whitmarsh Ave. is not being operated as a lodging house for the following reasons 
inter alia:  

i. The relationship of the tenants does not meet the definition of four (4) or more 
unrelated parties; 

ii. The tenants are jointly and severally liable with full possession of the property 
under the lease, renting as one housekeeping unit with no indication of a 
lodging house; and 

iii. The application of the term “Lodging House” as defined in the City of 
Worcester Zoning Ordinance (the “Ordinance”) was previously challenged 
and overturned in 2013 via City of Worcester v. College Hill Properties. (City 
of Worcester v. College Hill Props., LLC, 465 Mass. 134). 

 
I. Only three (3) unrelated “persons” currently reside at 98 Whitmarsh 

Ave. and they operate as one housekeeping unit. 
 

The tenants at 98 Whitmarsh are friends, housemates, and consist of three groups 
of individuals, and each group comprises just one (1) person as defined by the Ordinance.  
Each of the three groups is unrelated from the other groups but the individuals in their 
respective groups are within a first degree of kinship.  The three (3) persons are as 
follows: 

  

1st Person:    Anna, a single individual, and her registered service dog, Zeus; 
2nd Person:   Aubrey and Gabriel, a couple in a long-term domestic partnership; 
   and 
3rd Person: Ludjy and Ludny, a brother and sister, who have claimed refugee 
   status from Haiti and who are in Worcester in pursuit of their  
   education and a better life. 



The Zoning Code defines “person” as follows, “Person shall include any individual, 
group of individuals, business organization, trust, estate, partnership, association, 
company, corporation, department, agency, group, society or other legal entity, public or 
private (including a city, town, county, state, or other governmental unit), its legal 
representative, agents or assigns responsible in any way for an activity subject to this 
Ordinance. 

 
The Zoning Code also defines Family as, “one (1) or more persons occupying a 

dwelling unit and living as a single housekeeping unit, not including a group of more than 
three (3) persons who are not within the second degree of kinship. 

 
The current tenants at 98 Whitmarsh reflect the type of diverse housekeeping unit 

that makes the City of Worcester such a vibrant community, and which the city has an 
interest in supporting and protecting.   

 
Notwithstanding the fact that some of these tenants qualify as a protected class, we 

respectfully remind the Board that if they were to rule against the owners of 98 Whitmarsh, 
then the owners only avenue to compliance with the Board’s decision would be to evict 
ALL of the tenants.   

  
The Building Commissioner’s citation was based exclusively upon the conclusion 

that there were “four (4) or more persons not within a second degree of kindred to the 
person conducting it…” occupying 98 Whitmarsh and it is therefore a lodging house in 
violation of the permitted use in the RL-7 zone.  However, this is an impossible application 
of the ordinance’s language.   While it is our position that there are only three (3) unrelated 
persons residing at 98 Whitmarsh, it is important to note that it is impossible to make a 
lodging house finding on this condition alone.  The language of the ordinance creates a 
nexus between the occupants and, “the person conducting it.”  If the board were to decide 
that this condition is the only factor of determination, then under that definition a landlord 
renting to a family of four would also be conducting a lodging house simply because they 
aren’t related to the landlord (“the person conducting it”).  A finding by the Board based 
solely on occupancy and the relationship of the tenants would ignore the other distinctive 
features of a lodging house and would capriciously sweep into the definition of a lodging 
house virtually every other type of residential tenant.  This abnormality exists in this case 
because the lodging house ordinance does not apply under these circumstances. 

  
The question before the Board is not only merely whether there are four (4) or more 

unrelated persons residing at 98 Whitmarsh, there are multiple factors that go into the 
determination and operation of a lodging house.  Occupancy conditions alone are not 
sufficient to find that 98 Whitmarsh is being operated as a lodging house.  



 
II. As evidenced by the Lease, the tenants are jointly and severally liable 

with full possession of the property under the lease as one 
housekeeping unit, with no indication of a lodging house. 
 

As requested, enclosed is a copy of the current lease for 98 Whitmarsh Road.  The 
lease is a standard form, fixed term, residential lease published by the Massachusetts 
Association of Realtors.  The existence of a written lease for a one-year term is in and of 
itself contrary to that of a lodging house. 
 

Paragraph Seven (7) of the lease confers upon the tenants complete possessory 
interest in the premises and requires that the landlord deliver the premises to the tenant, 
“free of all occupants and of all personal property.”  This is a fundamental component 
and a condition precedent of the lease, and grants the tenants complete control over all 
rooms, systems, and all other areas of premises.  On this term alone, 98 Whitmarsh could 
not be operated as a lodging house because the landlord has no ability to rent any part 
of the property for any purpose whether or not it is for storage or for sleeping unless and 
until the current tenancy has been terminated. 

  
Paragraph Eight (8) of the lease states inter alia that, “Occupancy of any part of 

the Premises by any person, including a guest of Tenant, for a period of ten (10) or 
more consecutive days or for more than a total of fifteen (15) days in a sixty (60) 
day period shall require written permission of the LANDLORD.”   While this language 
alone might not be determinative, this language is instructive because it outlines a clear 
prohibition against short-term transient use and reinforces the possessory rights of the 
tenants by making it clear that it is the tenants who are in control of the persons that are 
present in the premises. 

  
Paragraph Twenty-One (21) of the lease states, “If two or more persons sign as 

TENANT their obligations are joint and several.”  Along with Paragraph Seven (7), 
this is critical to determining the question before the board.  Joint and several liability 
requires that the tenants fulfill their obligations and pay the entire amount of the rent 
regardless of whether one of them is paying or all of them are paying.  The implication of 
joint and several liability means that if the board were to rule against the owners of 98 
Whitmarsh, then the only way that the owners could comply with such a decision would 
be to evict ALL the tenants.  

  
Furthermore, in response to the Board’s inquiry at the previous hearing, a more 

precise breakdown of the “per-room” occupancy is listed on the lease addendum. The 
per-room breakdown was requested by the Tenants in order to facilitate a clearer living 



arrangement among and between the tenants.  This per-room assignment does not in 
any way diminish the joint and several liability of each tenant under the lease. It is 
important to distinguish that, even upon the vacancy of one or more of the tenants, the 
landlord cannot legally rent their room or any other room until ALL of the tenants have 
vacated, or a new lease has been executed. 

  
A Lodging House, in layman’s terms, is a room-for-rent arrangement where the 

person conducting it is renting out bedrooms, while at all times remaining in possession 
and control of the remainder of the property like in the case of a boarding house, hostel, 
or other sleeping-only accommodation. 
  
III. Historical Applications and Definitions.  
 

The application of the term “Lodging House” as defined in the Ordinance was 
previously challenged and overturned in 2013 via City of Worcester v. College Hill 
Properties. (City of Worcester v. College Hill Props., LLC, 465 Mass. 134).  
  

We urge the board to review the findings of the court in City of Worcester v. College 
Hill Properties (City of Worcester v. College Hill Props., LLC, 465 Mass. 134).  We 
acknowledge that the Board does not consider judicial ruling in their determination 
however we feel that the Board will find it informative.  A copy of the decision is enclosed 
herewith.   

 
Of particular relevance is the finding by the court as follows, “this court concluded 

that the lodging house act, G. L. c. 140, §§ 22-32, did not apply in circumstances in which 
four unrelated adults, who were college students, occupied apartments leased from the 
defendant property owners, where the apartments as occupied were not "lodgings" so as 
to render the defendants' properties "lodging houses" under the act [137-146]; further, 
this court concluded that judgments of contempt against the defendants were required to 
be vacated, where the judgments were civil in nature [146].” 
  

This case examines the differences between a lodging house and the type of 
residential rental arrangement existing at 98 Whitmarsh, stating as follows: “Historically, 
the difference between ‘lodgings’ and apartments has been described in terms of differing 
legal interests of a lodger or a tenant in the property he or she occupies.  During the term 
of a tenancy, a tenant has the exclusive legal right to occupy and use the entire property; 
the rooms within the apartment are not rooms ‘in the house of another.’ By contrast, a 
lodger occupies only specific rooms or rooms within a house or apartment that is itself 
owned or rented by someone else, where the owner, or another leasing form the owner 
is the primary occupant of the property.” (Id. at 140). 



 
Black’s Law Dictionary defines a lodging house as, “Habitation in another’s house; 

apartments in another’s house, furnished or unfurnished, occupied for habitation; the 
occupier being termed a “lodger;” and a “lodger” as, “one who occupies hired apartments 
in another’s house; a tenant of part of another’s house. A tenant, with the right of exclusive 
possession of a part of a house, the landlord, by himself or au agent, retaining general 
dominion over the house itself.” (Black’s Law Dictionary Online, 2024) 
  

Mass Legal Practice differentiates a lodging house as follows, “As a general rule, 
an agreement for board and lodging in a house under which agreement the owner retains 
legal possession, custody, supervision and control of every part of the entire premises 
precludes the relationship of landlord and tenant.” [33 Mass. Prac., Landlord and Tenant 
Law § 1:8 (3d ed.)] 
  

Additional definitions referenced in the aforementioned case include: 
  

“A distinction between "lodgings" and "apartments" is also evident 
throughout the Massachusetts sanitary code and the Massachusetts fire safety 
code, which each define separately a "rooming unit" and a "dwelling unit," and 
then promulgate separate and distinct standards for rooming units and dwelling 
units. See, e.g., 105 Code Mass. Regs. §§ 410.100, 410.150, 410.550 (2005). 
This regulatory scheme evinces a legislative understanding that a rooming unit is 
not the same as a dwelling unit and, thus, that "lodgings," whether under 
Statewide regulations or under the lodging house act, are not the same as 
apartments. 

“Under the State sanitary code, a “rooming unit” (which is located in "boarding 
houses, hotels, inns, lodging houses, dormitories and other similar dwelling 
places") is defined as "the room or group of rooms let to an individual or 
household for use as living and sleeping quarters but not for cooking, whether or 
not common facilities for cooking are made available." 105 Code Mass. Regs. § 
410.020 (2005). By contrast, a "[d]welling [u]nit means the room or group of 
rooms within a dwelling used . . . by one family or household for living, sleep- ing, 
cooking and eating. Dwelling unit shall also mean a condominium unit." Id. 

  
“The Massachusetts fire safety code defines "[b]oarding or [l]odging [h]ouses" 

as "[b]uildings in which separate sleeping rooms are rented providing sleeping 
accommodations for persons on either a transient or a permanent basis, with or 
without meals." "Apartment [h]ouses," by contrast, are defined as "[b]uildings 
containing six or more dwelling units with independent cooking and bathroom 
facilities." 527 Code Mass. Regs. § 24.03 (1998). The Massachusetts lead 
poisoning prevention code adopts essentially identical definitions to those in the 
Massachusetts sanitary code. See 105 Code Mass. Regs. § 460.020 (2002).” 

  



For the reasons set forth at the hearing and herein, we respectfully request that 
the Board find that 98 Whitmarsh is not being conducted as a lodging house and vote to 
vacate the cease-and-desist order issued by the Building Commission against the owners 
of 98 Whitmarsh and find in favor of the appellants. 
 
Respectfully yours, 
 
 
/s/ Andrew M. Pernokas, Esq. 
 
/s/ Nicole Thaden, Esq. 
 
 
Andrew M. Pernokas, Esq. (BBO# 707601) & Nicole Thaden, Esq. (BBO# 705860), 
Attorneys for Atebezi Fonge and Samuel Kayode, appellants and owners of 98 Whitmarsh 
Ave., Worcester, MA 01960. 
 
 
MAC LAW LLC 
40 Grove Street, Suite 350 
Wellesley, MA 02482 
Phone: 781-454-8156 
Fax: 617-219-9050 
E-Mail: andrew@maclawllc.com / nicolethaden1@gmail.com  
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